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VEMORANDUM OPI NI ON

This matter conmes before the Court on Mdtion to Dism ss
filed by Defendant First Fam |y Financial Services of Georgia,
Inc. (“First Famly”). First Famly noves the Court to
dism ss the action to avoid a preferential transfer filed by
Cam || e Hope, Chapter 13 Trustee (“Trustee”) in the estate of
Debt or Gwenell Harrison (“Debtor”). This is a core matter
within the neaning of 28 U S.C. §8 157(b)(2)(F). After
consi dering the pleadings, evidence and applicable
authorities, the Court enters the follow ng findings of fact
and conclusions of law in conpliance with Federal Rule of

Bankruptcy Procedure 7052.

Fi ndi ngs of Fact

This notion raises an inportant question: My Trustee
bring an action to avoid a lien that Debtor’s confirnmed
chapter 13 plan treats as a secured clainf? On August 6, 1999,
Trustee filed this adversary proceeding to avoid First
Famly's lien on Debtor’s nobile home. The substance of First
Fam ly’s argunment in support of its notion to dismss this
adversary is based on these undisputed facts. On March 16,
1999, five nonths before Trustee filed this action, the Court
confirmed Debtor’s chapter 13 plan. Debtor purchased a nobile

home on June 18, 1998 in which First Famly holds a security



interest that is duly noted on the nobile honme’s certificate
of title. Debtor petitioned for relief under chapter 13 of

t he Bankruptcy Code on Septenber 28, 1998. During the 90 day
period preceding Debtor’s petition, but after the 20 day
period follow ng delivery of the nobile home to Debtor, First
Fam |y perfected its lien.?

Under the ternms of Debtor’s plan, First Fam |y would be
pai d $250.00 nmonthly on its secured claim Two other secured
creditors would collectively be paid $47.00 nonthly. None of
Debtor’s unsecured creditors would receive any distribution on
their clains. Because the plan specially provides for title
to the nobile home to be released to Debtor with First
Famly’'s lien satisfied upon conpletion of the plan, any
benefit from Trustee’ s avoi dance action should be realized by

Debtor’s unsecured creditors.

Concl usi ons of Law

First Famly’'s notion raises three issues: (1) Does the
res judicata effect of 11 U S.C. § 1327(a) bar Trustee’'s post-
confirmation action to avoid an interest treated in Debtor’s
confirmed chapter 13 plan; (2) does Trustee have standing to

pursue this action; and (3) does Section 1329(a) provide for

These tinme periods are made relevant by 11. U S.C §
547(b) (4) (A), as to the 90 day period before the petition, and
by 11 U S. C 8 547(c)(3)(B), as to the 20 day period follow ng
delivery of the nobile hone to Debtor
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nodi fication of a confirmed plan such that the claimof an
i ndividual creditor is changed fromsecured to unsecured
status? The Court’s decision with regard to First Famly’s

nmotion ultimately turns upon the first enunerated issue.

| ssues regarding Trustee's standing and nodification
provisions turn on availability of action to avoid claim
treated as secured in confirnmed chapter 13 plan

The issues regarding Trustee’s standing to bring this
action and the possible absence of statutory provisions for
the type of plan nodification that Trustee' s action suggests
bot h depend upon the Court’s decision regarding the res
judicata effect of the confirmed plan. The Court w Il thus
address these issues first and then address the controlling
i ssue regarding the plan’s res judicata effect in the final

section of this Menorandum Opi ni on.

A. Trustee will have standing to exercise her power if
res judicata effect of confirned plan does not bar
action to avoid First Famly's interest

If the Court were to accept First Famly’s argunent that
Trustee | acks standing to bring this action, it would inply a
result inconsistent with the limted powers given chapter 13
debtors. As noted by scholarly review, the general consensus

anong bankruptcy courts is that a chapter 13 trustee has the



power to prosecute avoi dance actions while chapter 13 debtors

do not.? See generally 1 KEETHM LuUNDIN, CHAPTER 13 BANKRUPTCY, 8§

3.43, pp. 3-31 to 3-36; and see id. 8 3.71, pp. 3-70 to 3-74

(di scussing general agreenent that chapter 13 trustees have
chapter 5 avoi dance powers while chapter 13 debtors do not).
Thus if the Court finds that the res judicata effect of
confirmation does not bar this avoi dance action, it nust also
find that Trustee has standing to prosecute this action based

upon her interest in exercising the power of her office.

B. | ssue regardi ng nodification of Debtor’s chapter 13
plan is unripe for consideration

If Trustee's action to avoid First Famly's security
interest is not barred by the res judicata effect of Section
1327(a), and Trustee is successful in her action, then First
Fam |y’ s issue regarding the provisions of Section 1329(a) may
becone rel evant. However, it is premature now for the Court
to consider the issue. |If Trustee's action proves successful,
the issue would have to be considered after an appropriate

party files a notion to nodify the plan.

1. Res judi cata does not bar post-confirnmation avoi dance
actions that were not, or could not have been, actually

2t should be noted that Section 522(h) creates an
exception to chapter 13 debtors’ |ack of avoi dance power.
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litigated at confirmati on heari ng.

In arguing that confirmation of Debtor’s plan bars this
avoi dance action, First Famly attenpts to stretch the
application of Section 1327(a) beyond the Iimts of the
doctrine of res judicata. It is well established that “[u]pon
confirmation, res judicata bars the assertion of any cause of
action or objection which was raised, or could have been

raised, prior to confirmation.” Inre Cark, 172 B.R 701,

703 (Bankr. S.D. Ga. 1994) (Walker, J.). The res judicata
effect of Section 1327(a) applies, however, only when an
action or objection actually was raised, or actually could
have been raised, in the confirmation proceedi ngs. Because
Trustee’'s action was not raised prior to confirmation by any
party in interest, and, further, because the issue could not
have been raised by the Trustee since she did not discover the
untinmely perfection of First Famly's lien until after
confirmation, Trustee's action to avoid First Famly’s
security interest is not precluded by confirmation of Debtor’s
pl an.

It has been argued that the res judicata effect of a
confirmed plan bars only those actions that coul d have been
rai sed as contested matters within the context of the
confirmation proceedi ngs and that confirmati on has no effect

on parties’ interests that nust be decided in the context of



adversary proceedings. See Matter of Marlow, 216 B.R 975,

980 (Bankr. N.D. Ala. 1998) (citing Russo v. Seidler, 44 F.3d

945, 949 (11th Gr. 1995) (“[c]onfirmati on cannot circunvent
procedures to determne rights where an adversary proceeding
is required by the Federal Rules of Bankruptcy Procedure”);

Matter of Beard, 112 B.R 951, 955-56 (Bankr. N.D. Ind.

1990)). In Matter of Marlow, however, the court recognized

that confirmation of a plan could have preclusive effect as to
matters that woul d otherw se be decided in adversary
proceedings if the requirenents of due process were net in the
confirmation proceedi ngs. Due process requires that affected
parties have sufficient notice of threats to their rights or
interests to apprise themof the need to take protective

action. See Matter of Marlow 216 B.R at 980.

In Matter of Marlow, the chapter 13 debtor had know edge

that an action to avoid a creditor’s interest could have been
filed under Section 547 when she filed her petition and plan.?
Wth such knowl edge, she treated the creditor’s claimas
secured in her plan but she neither initiated an avoi dance
action prior to the confirmation of her plan, nor did she
reserve the right to do so in the terns of the plan.

Accordingly, the res judicata effect of confirmation barred

3G ven the discussion supra at section |I. A, the Court
should note that it finds it questionable that the debtor in
Matter of Marlow had power to prosecute the type of avoi dance
action she undertook in that case.
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her subsequent action. Wthout decidi ng whether the Court

would follow Matter of Marlow, it should be noted that the

situation is reversed in this case. Trustee |acked know edge,
prior to confirmation, upon which to initiate an adversary
proceeding to avoid First Famly's security interest.

A secured claimholder is not obliged to establish the
invul nerability of its lien for its claimto be all owed
pursuant to Section 502(a). As the Commttee Note to
Subdi vi sion (d) of Federal Rule of Bankruptcy Procedure 3001
states, “‘[s]atisfactory evidence’ of perfection, whichis to

acconpany the proof of claim would include [inter alia]

a duplicate of a certificate of title when a security interest
is perfected by notation on such a certificate[.]” First
Fam |y thus duly proved its security interest pursuant to Rule
3001 by filing a duplicate of the certificate of title upon
which its lien is noted, and because no party objected, First
Fam ly’'s secured claimwas allowed. The nere allowance of
First Famly’'s claim however, did not imrunize it from
avoi dance, and a duplicate of the certificate of title, though
sufficient for “proof of clainf purposes, was not sufficient
to put Trustee on notice of the untinely perfection of First
Fam |ly's security interest.

First Famly has argued that given the six nonths between
the date of the petition and the date of confirmation, Trustee
had anple tinme to review First Famly' s claimprior to
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confirmation. Furthernore, First Famly has pointed out that
Trustee waited five nonths after confirmation before filing
this avoi dance action. As Trustee argues, however, she
brought her action well within the tinme period prescribed by
the statute of limtations for bringing avoi dance acti ons.
See 11 U . S.C. 8 546(a). Defendant’s argunents regarding res
judicata do not support the adoption of an arbitrary reduction
of the statute of Iimtations period.

| f Trustee had been given sufficient notice to alert her
to the untinely perfection of the lien prior to confirmation,
the res judicata effect of confirmation m ght bar Trustee's

action to avoid the lien pursuant to the Matter of Marl ow

rationale. First Famly acted within its rights in enploying
a strategy of silence regarding the problens with perfection
of its lien, and in submtting docunentation sufficient for
mere “proof of claini purposes. Nevertheless, the strategy of
silence entailed the risk that, in the course of her
i nvestigations, Trustee would discover First Famly’'s untinely
perfection. Because Trustee discovered the untinely
perfection of First Famly' s lien within the tinme period
prescribed in Section 546(a), First Famly cannot now be heard
to protest the fact that it lost its strategic ganbit.

Accordingly, First Famly' s notion to dismss this action
nmust be deni ed.

An order in accordance with this opinion will be entered
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on this date.

Dated this 4t" day of January, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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CERTI FI CATE OF SERVI CE

|, Cheryl L. Spilman, certify that the attached and

foregoi ng have been served on the foll ow ng:

Thomas R Wl ker
5200 Bank of America Pl aza
600 Peachtree Street, N E.
Atl anta, GA 30308-2216

Cam | | e Hope
Chapter 13 Trustee
P. O Box 954
Macon, GA 31202

This 5th day of January, 2000.

Cheryl L. Spilman
Deputy O erk
United States Bankruptcy Court
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UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRICT OF GEORA A
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I N RE: ) CHAPTER 13
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GWYNENELL HARRI SON,

DEBTOR

CAM LLE HOPE, TRUSTEE,

)
)
)
)
)
|
PLAI NTI FF )
)
)
)
)
)
)
)

VS. ADVERSARY PROCEEDI NG
NO. 99-5097
FI RST FAM LY FI NANCI AL
SERVI CES OF GECRG A, INC.,
DEFENDANT
ORDER

I n accordance with the nmenorandum opi nion entered on this
date, it is hereby

ORDERED that the Motion to Dismss filed by Defendant
First Famly Financial Services of Georgia, Inc., is DEN ED.

SO ORDERED t his 4" day of January, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge



CERTI FI CATE OF SERVI CE

|, Cheryl L. Spilman, certify that the attached and
foregoi ng have been served on the foll ow ng:

Thomas R Wl ker
5200 Bank of America Pl aza
600 Peachtree Street, N E.
Atl anta, GA 30308-2216

Cam | | e Hope
Chapter 13 Trustee
P. O Box 954
Macon, GA 31202

This 5th day of January, 2000.

Cheryl L. Spilman
Deputy O erk
United States Bankruptcy Court



